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April 22. 1766. 

INFORMATION 
aa T O R 

Sir John Sinclair of Stevenſon, Baronet, heir of 
tailzie and proviſion of the deceaſed Alexander 


Earl of Caithneſs, and claiming to be ſerved as 
ſuch before the macers, 


AG ATFTMNS T 


Lady Dorothea Sinclair, Counteſs Fife, and James 


N 


Earl Fife, her huſband, for his intereſt. 
{Lords BarJako and COALSTOUN aſſeſſors. ] 


„ 0 


T* title and dignity of Caithneſs, as moſt of our 


ancient titles of honour, was a male fee, which, 

by the death of Alexander laſt Earl of Caithneſs, 

* without iſſue-male, is now become extinct. 4 
The ancient family-eſtate had been evicted by the diligence 
of creditors; and a concurrence of other fatalities, recent and 
ndtorious ; ſo that when the ſucceſſion opened to the late 
Earl, he had no eſtate to fupport the dignity. The eſtate, 
real and perſonal, which he afterwards came to be poſſeſſed 
of, was the fruit of his own acquiſition, and collateral ſuc- 
ceſſion; of which therefore he was unlimited proprietor, 
He had iflue only one daughter, who had intermarried 
with Lord Macduff, now Earl Fife, one of the richeſt com 
moners of this part of the * kingdom, and Who had 


been 
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been created a Peer of Ireland; but of which marriage there 
was no iſſue, and no immediate proſpect of any. 

In the view of the approaching extinction of the honours 
and dignity of this noble family, the Earl reſolved to lay 
the foundation for raiſing a new family to perpetuate and 
carry on the repreſentation of the old family, and to eſtabliſh 
ſuch a line of ſucceſſion as might prevent his name, family, 
and eſtate, from being ſunk and ſopited in the eſtate of that 
more opulent family into which his daughter was married, 
and who, by the ſettlements of their eſtate upon record, 
were ſtrictly bound down to carry the name and arms of that 

family, and none other. 
In this view the Earl executed that deed of ſettlement of 
his land- eſtate which gives riſe to the preſent queſtion. 

He was at the ſame time poſſeſſed of a very conſiderable 
perſonal eſtate, to the amount of L. 20, ooo Sterling, or there- 
by: And from the letters of correſpondence relative to that 
matter, as in the ſequel to be ſtated, it appears, that he was 
reſolved to have inveſted his perſonal eſtate in the purchaſe of 
other lands, to be ſettled in the ſame manner, and on the 
ſame ſeries of heirs. But being prevented by death, before a 
convenient purchaſe offered, it ſo happens that his daughter, 
Counteſs Fife, as his lineal heir and neareſt of kin, reaps a ve- 
ry lucrative ſucceſſion, which was not intended for her. 

The family of Sinclair of Stevenſon were diſtant relations 
of the family of Caithneſs. A ſtrict friendſhip had ſubſiſted 
between theſe two families for a long courſe of years, and 
the Earl had anxiouſly cultivated that friendſhip with the laſt 
generation of that family, particularly with Lord Woodhall, 
in whom the Earl had always placed the greateſt confidence, 
and who upon his part had been moſt ſerviceable to the Ear! 
on many occaſions. | 

This connection, intimacy, and friendſhip, naturally le led 
the Earl to turn his eyes upon the family of Stevenſon, fail- 
ing iſſue-male'of his own and his brother Mr Francis's body, 

; and 
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repreſentatives in the new family he was about to eſtabliſh, 

There were four ſons of the family of Stevenſon, who had 
attainied the age of manhood : Sir Robert Sinclair, the eldeſt ; 
John Lockhart of Caſtlehill, the ſecond, but who was then 
recently dead, leaving iſſue three daughters; George Sinclair, 
Lord Woodhall, the Earl's particular friend, who therefore 


the ſignet, the fourth and younger brother. 


of a ſtrict ſettlement or tailzie, the Earl granted procuratory 
for reſigning the lands of Murkle, and others therein particu- 
larly mentioned, in favour, and for new infeftment of the 
© fame, to be granted to himſelf, and the .heirs-male of his 


and the heirs-male of his body; which failing, to the ſe- 
„ cond; third, and other younger ſons — —3 to be pro- 
created of the marriage between Lady Dorothea Sinclair, 
his daughter, and James Lord Macduff, and the heirs- 
© male of their bodies ; which failing, to the heirs-male to be 
* procreated of the body of the ſaid Lady Dorothea Sinclair 
of any ſubſequent marriage; which failing, to George Sin- 


© juſtice, and the heirs-male of his body ; Which failing. to the 
« ſaid Gearge Sinclair, his neareſt lawful heir-male of line what- 
% ſoever ; which failing, to his (the Earl's) own neareſt heirs 
* and aſſignees whatſoever.” _ 
Upon the 19th of May preceding, the Earl had executed 
a deed preciſely in the ſame terms, but which he renewed of 
the above date, with the addition of ſome lands omitted in 
the former one; and beſides the uſual prohibitive, irritant, 
and reſolutive clauſes, de non alienando et contrabendo, or againſt 
altering the courſe of ſucceſſion, it contains the following 
ſpecial proviſions and declarations, That the whole heirs of 
* tailzie above mentioned, as well male as female, who ſhall 


61 happen 
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and failing younger ſons of his daughter Lady Fife, to be his 


was the prædilecta perſona; and Mr Patrick Sinclair writer to 


body; which failing, to his brother Mr Francis Sinclair, 


* clair of Woodhall, Eſq; one of the ſenators of the college of 


. Accordingly, by deed, of this date, conceived in the form Aug. 15. 1760. 
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00 * happen to ſucceed to my ſaid lands and eſtate, excepting 


* the heirs-male of my own body, and the ſaid Mr Francis 


Sinclair, and the heirs-male of his body, thall be holden 


and obliged to aſſume, bear, and uſe and carry, and con- 
{tantly to retain, the firname and deſignation of Sinclair of 
Murkle, and arms thereof, as their proper ſirname, deſigna- 
tion, and arms; and no other firname, deſignation, or 
arms whatever, in all time after their ſucceſſion: And 
if any of the ſaid heirs of tailzie, excepting as afore- 
ſaid, ſhall happen to ſucceed, as ſaid is, and ſhall do in the 
contrary, then, and in that caſe, the perſon. or heir of 
tailzie ſo contravening, ſhall, for him or herſelf, and for 
his or her eldeſt ſon, forfeit, amit, and loſe, all right and 
title whatever to my faid lands and eſtate above written; 
and the ſame, in the caſe foreſaid, ſhall / facto fall, ac- 
creſce, and pertain to the next heir of tailzie for the time 
being, tho” deſcending of the body of the contravener, who 
would ſucceed if the contravener were naturally dead, other 
than the eldeſt ſon of that perſon who ſhall ſo ſorfeit his ot 


her right, through their retufing or neglecting to carry the 
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name and arms-of Sinclair of Murkle, in manner above 
mentioned ; and it ſhall be lawful for the ſaid next heir of 
entail, to eſtabliſh the right theteof in his or her perſon, by 
declarator, adjudication, or ſerving heir to the perſon who died 
laſt veſt and ſeiſed, Oc. And in cafe any of the ſaid 
heirs of tailzie, other than the heirs-male of my own body, or 
the ſaid Mr Francis Sinclair, and the heirs-male of his bo- 
dy, ſhall fucceed to any title of Peerage, either of England 
or Scotland, or of Great Britain, fince the union of the two 
crowns, or of Ireland, or ſhall be created a Peer of Great 
Britain or of Ireland, either before or after their ſucceſſion 
to my ſaid eftate, then, and in that caſe, the perſon ſuc- 
ceeding to ſuch title of Peerage, or being created ſuch Peer, 
and alſo ſucceeding to my faid eſtate, ſhall, for him or her- 


ſelf, and for his or her eldeſt ſon, forteit, amit, and ＋ 
a 
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all right and title to my ſaid lands and eſtate, and the 
« ame ſhall from thenceforward fall, accreſce, devolve, and 
« pertain, to the next heir of tailzie, though deſcending of the 
* body of that perſon againſt whom the forfeiture or devolu- 
tion is provided to take place, other than his or her eldeſt 
„ ſon, who would ſucceed, in caſe the perſon againſt whom 
the forfeiture and devolution i is, in the event aforeſaid, pro- 
« vided to take place, and his or her eldeſt fon were natural- 
ly dead. And with this further proviſion, That in caſe, 
* at any time after the ſucceſſion of any of my ſaid heirs of 
© tailzie to my ſaid lands and eſtate above written, a nearer 
„heir of tailzie ſhall happen to exiſt; in that caſe, rhe ſaid 
* remoter heir of tailzie, notwithſtanding he may be entered 
* and infeft in my ſaid lands and eſtate, and in the actual 
« poſſeſſion 8 ſhall be holden and obliged to relinquiſh 
the poſſeſſion, and denude thereof in favour of the ſaid 
* neafer heir, and the other heirs of tailzie hereby appointed to 
* ſucceed to him, under the whole conditions, proviſions, and 
« irritancies above ſpecified : And it ſhall be lawful to the 
* ſaid nearer heir, to "cſtabliſh his right, by ſerving heir to 
* the perſon who died laſt veſt and ſeiſed, or by declarator, 
* or any other method competent in law, ſo that the right of 
* ſucceſſion ſhall always and unalterably fall and belong to the 

* neareſt heir of tailzie, according to the courſe and order of 
* ſucceſſion above ſpecified,” Oc. 

Mr Francis Sinclair, Lord Woodhall, and Mr Patrick "Th 
clair, did all predeceaſe the Earl without iſſue: So that the 
only perſon of the family of Stevenfon, in whom the line of 
ſacceſhon could be carried on, or who could take under the 
aforeſaid deſtination, viz. Lord WoaodhalPs neareft lawful heir- 
male of line whatſoever, is Sir John Sinclair now of Steven- 
ſon, the eldeſt ſon of Sir Robert Sinclair of Stevenſon, 
who was the eldeſt of the aforeſaid four brothers, and who, 
in that character, is undeniably the heir-male whatſoever of 


Lord Woodhall. 
B And 
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And if Lord Caithneſs is allowed either to have underſtood, 
or to explain his own ſenſe and meaning, there is undeniable 
evidence from ſundry of his letters, both before and after 
Lord Woodhall's death, relative to the ſettlement he had al- 
ready made, and to the additional ſettlement he propoſed to 
make, of other lands which he meant to have acquired, that 
the whole benefit of both was intended for, and underſtood 
to fall and belong to Sir John Sinclair, as the undiſputed 
heir-male of Lord Woodhall in the event which now exiſts. 

Copies of ſuch of theſe letters as have been produced, and 
founded upon in the preſent competition, will be ſubjoined 
to this information: And however fatisfaQtory theſe may be, 
as Sir John 1s defirous that the whole ſhould be under ygur 
Lordſhips conſideration, and as he believes that other letters, 
to the ſame purpoſe, were found in Lord Woodhall's repoſito- 
ries at his death, and are ſtil] preſerved, he will be pardoned 
to inſiſt, that before your Lordſhips proceed to judgment up- 
on the report now to be made by the aſſeſſors appointed to his 
ſervice, that a diligence be granted for exhibition of thoſe o- 
ther letters to be produced in this proceſs, that ſo the whole 
may be before you when the cauſe comes to be adviſed. 

Upon Lord Caithneſs's death without iſſue- male, in the 
month of December laſt; as all the intermediate heirs had 
failed, and as there was hitherto no iſſue of Counteſs Fife's 
body, Sir John Sinclair was adviſed, that as the executry, or 
perſonal eſtate, which is the moſt valuable part of Lord Caith- 
neſs's ſucceſſion, however undefigned, did fall to Countels 
Fife and her huſband, ſo, on the other hand, there could be as 
little doubt of his being intitled, under the aforeſaid deed of 
ſettlement, to the immediate ſucceſhon of the land-eſtate, 
however reſolveable in the event of Counteſs Fife's having a 
ſecond or younger ſon, in whole favours he would be bound 
to denude. 

And here it is material to . that though called to that 
ſucceſſion under the character and deſeription of neareſt law- 


ful 
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ful beir- male of line whatſoever to George Sinclair Lord Woodhall, 
as that is merely deſcriptive, it is not eſſential or requiſite 
that he ſhould be firſt ſerved heir to Lord Woodhall in that 
character, in order to take up Lord Caithnefs's ſucceſſion ; it 
is ſufficient to intitle him to be ſerved heir of tailzie to the 
Farl of Caithneſs, that he can verify himſelf to be the per- 
ſon who under the aforefaid deſcription was ſubſtituted in 
the event which now exiſts; a propoſition ſo ſelf-evident up- 
on the foregoing ſtate of the caſe, that it is matter of ſome 
difficulty to find out where the doubt ſhould be. 

Under this conviction, Sir John Sinclair took out a brieve 
from his Majeſty's Chancery, and by the claim thereupon ex- 
hibited, claimed © to be cognoſced and ſerved neareſt and 


« lawful heir of tailzie and proviſion in general to the ſaid 


« deceaſed Alexander Earl of Caithneſs, in virtue of, and 
conform to the procuratory of reſignation contained in the 
« tailzie and "deed of ſettlement made and executed by the 
« ſaid Earl, of date the 17th of Auguſt 1761, with and un- 
der the burdens, reſervations, conditions, proviſions, re- 
* ſtriftions, limitations, and clauſes, irritant and reſolutive, 
therein expreſſed.” | 

Counteſs Fife, and the Earl her huſband, have, it ſeems, 
been adviſed, that the aforeſaid ſubſtitution under which Sir 
John claims cannot be effectual in his favour, as not being 
expreſſed in proper, legal, technical terms; and therefore that 
the ſame mvſt be held pro non ſcripto, whereby the ſucceſſion 
to this eſtate, under-the laſt branch of ſubſtitution, to Lord 
Caithneſs's heirs and afhgnees whatſoever, muſt belong to her, 
who is alſo the lineal or natural heir. on 

Upon this conceit, a brieve was taken out in her name al- 
ſo, for ſerving her heir of tailzie and proviſion to the Earl of 
Caithneſs, under the aforeſaid deed' of ſettlement. And thus 
it appears that both parties acknowledge Lord Caithneſs's power 
to make the ſettlement, as they ſeverally claim under it. 

| Es Both 
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Both brieves being directed to your Lordſhips macers, af. 
ſeſſors were appointed; and as the queſtion reſolved in ; 
competition of rights, the Lords aſſeſſors have taken the 
cauſe to report; in the view of which this information i 
humbly offered on the part of Sir John Sinclair; and if he i; 
not greatly partial in his own favour, it is as clear a caſe as 
ever was made a queſtion of. 

In the debate before the macers, Lord Caithneſs's letters, 
whereof copies are ſubjoined, were produced, and founded 
upon, as explanatory of Lord Caithneſs's ſenſe and under. 
ſtanding of his own ſettlement, in caſe the ſame ſhould a 
pear in any degree doubtful: And in order ſtill further to 3. 
ſtruct the ſame, Sir John did defire that a diligence ſhould be 
granted for exhibition of Lord Caithneſs's other letters to Lord 
Woodhall, which had been found in Lord Woodhall's repo: 
tories at his death, that ſo the whole might be before your 
Lordſhips. | . 

This demand, however to appearance reaſonable and juſt 
was oppoſed by the counſel for Counteſs Fife. They infitted, 
that the cauſe muſt be judged upon the clauſes in the ſettle 
ment itſelf ; and that no extraneous evidence could be recei- 
ved for explaining what might appear doubtful in that ſettle 
ment: That ſuppoſing the Earl, by any declaration ex pj 
facto, had been diſpoſed to give a ſtronger effect to the dee! 
than was originally intended, or than the words could bear, 
it was the woluntas at the time when the deed was executed 
which alone could be regarded ; and therefore that no after 
declaration could operate retro to give it a contrary effect. 

Sir John does not mean in any degree to admit that there 
is any dubiety in the expreſſion, or any neceſſity for an 2 
ſtruction, in order to prove that which every perſon with 
half an eye muſt ſee was the purport of - the ſettlement. But 
as the letters referred to are ſuch as ſerve to put this matter 
{till farther beyond all doubt, ſuppoſing it to be otherwiſe li 
able to any ſort of cavil, it ſeems, with all due ſubmiſhon, f 
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moſt extraordinary doctrine, that the teſtator himſelf ſhall be 
denied the privilege of declaring what his ſenſe and meaning 
was, by any doubtful word or expreſſion that occurs, or may 
be ſuppoſed to occur, in a ſettlement by him made, when the 
whole ſettlement was under his power to be altered or recall- 
ed at pleaſure. 0 

The uſe of words is to convey to third parties the ſenſe and 
meaning of that perſon who writes or ſpeaks; and whether 
the expreſſions he uſes are clear and unambiguous, or of 
more doubtful meaning, if there is real, ſatisfying, and con- 
vincing evidence, that he meant them in this or the other 

rticular ſenſe, no juſtice in the world will permit, that, by 
ſtrict adherence to words, the ſettlement ſhould be overturn- 
ed, or the intention of the teſtator fruſtrated. | 

This doctrine, founded in common ſenſe, is laid down 
in numberleſs texts of the Civil law. And however dan- 

ous it might be to admit of parole- evidence in the con- 
ſtruing deeds of ſettlement, or laſt wills, to infer a ſenſe 
or meaning contrary to the fixed, legal, and determined 
import of words, that the party himſelf ſhould be denied 
that liberty, either by relative clauſes in the ſame deed, or by 
after-writings, fair and unſuſpected, ſeems a moſt extraordi- 
nary propoſition. | 
Sir John, after a painful reſearch, has not been able to dif- 
cover one lawyer, foreign or domeſtic, who has inſinuated 
the ſmalleſt doubt upon this point ; the contrary of which is 
laid down as a fundamental rule by every lawyer of charac- 
ter who has wrote upon the ſubject. It ſhall therefore ſuffice 
to mention the ſingle authority of Mantica, in his treatiſe De 
conjecturis ultimarum voluntatum, a book of great authority, and 
to which all the later treatiſes refer. 

In lib. 3. tit. 1. F 1, treating of this very queſtion, he 
eſtabliſhes the rule in the following words: Et primum qui- 


dem dubium non eſt quin ipſe teſtator poſſit ſuam vo- 
* luntatem 


(ive. 


* luntatem declarare ; ejus enim officium eſt interpretare cy- 
jus eſt condere.—Neque voluntas teſtatoris apertius poteſt 
* declarari quam ex verbis ipſius, quia non præſumitur dixiſ- 
* ſe quod prius mente non cogitavit. Et ideo, cum teſtator 
«* ſeipſum interpretatur, non eſt neceſſe confugere ad aliam 
juris interpretationem.” , . 

And in § 2. 3. 4. and 5. 6. and 7. he illuſtrates and ex- 
plains this rule to import, that the declaration of the teſtator, 
whether antecedent, concomitant, or ſubſequent, will all e- 
qually operate to eſtabliſh what he thereby declares to have 
have been his voluntas, His words are, Hoc autem primo 
* extenditur, ut teſtator poſſit ſuam voluntatem interpretare, 
non ſolum in ipſo teſtamento, ſed etiam poſt factum teſta- 
mentum.—Nam declaratio poteſt fieri a teſtatore poſt lon- 
gum etiam temporis intervallum. — Secundo extenditur, ut 
teſtator poſſit ambiguam etiam hæredis inſtitutionem fac- 
tam in teſtamento interpretare in codicillis. — Quarto ex- 
tenditur, ut declaratio voluntatis poſſit fieri etiam ante te- 
ſtamentum quoad ea quæ teſtator poſtea diſpoſuit in teſta- 
mento.” And in & 7. which is more directly in point to 
the preſent queſtion, his words are, Sexto extenditur, ut ipſe 
teflator poſſit ſuam voluntatem interpretare etiam per privatam 
ſeripturam, veluti per epiſtolam et librum rattonum, &c, All 
and each of which propoſitions he confirms, by reference to 
ſundry texts of the law, and lawyers of the firſt character. 
The letters already produced, and hereto. ſubjoined, are 
thought to be fully ſufficient to ſatisfy every diſintereſted mind, 
what truly was the voluntas of the Earl of Caithneſs, touching 
the rule of ſucceſſion to his eſtate in the event which now 
exiſts. But as this may be further 4lluſtrated by the other letters, 
for exhibition of which the diligence is demanded, it is ho- 
ped you can have no difficulty in ſuperſeding judgment upon 
the report, till the diligence ſhall be reported, which may be 

done 
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done betwixt and a very ſhort day, and the letters recovered 
by virtue thereof laid before you. 

As an introduction to the argument upon the merits of the 
caſe, an outery was raiſed, on account of the alledged irra- 
tionality of this ſettlement, and of the palpable injuſtice 
thereby done by the diſinheriting of this lady, the Earl's only 
daughter and right heir: That however frequent the exam- 

les may have been in ancient and noble families having 

dignities and honours annexed, to prefer the more diſtant 
collateral heirs-male to the nearer heirs female and of line, 
few inſtances have occurred of ſo unnatural a ſettlement as 
this, where a father, without any cauſe of offence ſo much 
as alledged, had diſinherited his only child, and ſettled his 
eſtate upon a ſtranger family, or at leaſt of very diſtant rela- 
tion: and therefore, quod rapienda erat occaſio to reſtore the 
eſtate to the right heir. 

Was it incumbent upon Sir John to juſtify the rationality 
of thoſe motives and conſiderations which induced the Earl 
of Caithneſs to deviſe his ſettlement in this form, very cogent 
reaſons could be aſſigned. His family was reduced to the 
loweſt ebb, when the ſucceſſion opened to him. The titles 
of honour were to become extinct in his perſon ; he was there- 
fore to raiſe a new family upon his own acquiſitions. His 
only daughter was married into another family opulent and 
rich. She had been married for ſeveral years, without any 
proſpeR of iſſue. If the Earl had ſuffered his eſtate to go in 
the courſe of legal deſcent, both his family and eſtate muſt 
have been ſunk and ſopited in the family of Lord Fife; but 
as there was ſtill a poſſibility that his daughter might have iſſue 
of that or any ſubſequent marriage, he was ſo far regardful of 
their intereſt, as to prefer her ſecond and other younger ſons, 
and their iſſue · male, excluding only her eldeſt ſon of the preſent 
marriage, the repreſentative of Lord Fife's family; and as 
this excluſion of the eldeſt ſon was neceſſary, for the preſerva- 
tion of the Earl's own family and eſtate, it does not appear, 

that 
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that the Lady has juſt cauſe to complain of the hardſhi ps laid 
upon her by this ſettlement, more eſpecially conſidering, that, 
be ſides the portion ſhe got at her marriage, ſhe will take a- 
bove L. 20, ooo Sterling of executry or perſonal eſtate. | 
But Sir John is advifed, and ſubmits it to your Lordſhips, 
that this is altogether foreign to the merits of the queſtion; 
the voluntas teſtatoris is the ſuprema lex. It is the province of 
judges to explain and give force to ſettlements according to 
the will of the teſtator, not to invent or make ſettlements up- 
on notions of equity or rationality. Every perſon muſt be 
allowed to judge for himſelf in theſe matters: ti quiſque le. 
gaſſet, rei ſue ita jus efto, is the governing rule in all ſettle- 
ments and laſt wills. Lord Caithneſs was unlimited proprie- 
tor of his eſtate, and therefore was at liberty to ſettle the 
ſame in ſuch manner as he thought proper. Failing younger 
ſons of his daughter's body, he choſe for his repreſentative 
a family with whom he ſtood intimately conneQed and re- 
lated ; and of the ſeveral branches of that family he gave the 
preference to a gentleman of great worth, with whom he had 
cultivared the ſtricteſt friendſhip, and to whom he lay under 
the greateſt obligations; ſo that it would be an act of great 
injuſtice to overthrow that ſettlement upon notions of heredi- 
tary indefeaſible right. ie bY * 

Upon the merits of the queſtion itſelf, it was contended 
for the lady, That there was no ſuch character known in the 
law as that under which Sir John claimed to be ſerved by vir- 
tue of the above-recited clauſe of ſubſtiturion, viz. George 
Sinclair his neareft lawful heir-male of line whatſoever ; and 
that no example could be produced from our law-books where 
this expreſſion had been uſed as a legal technical term, de- 
ſeriptive of any particular perſon : That an heir-male whatſo- 
ever, or heirs general and of line whatſoever, were proper 
technical terms, deſcriptive” of the particular perſons pointed 
out under theſe characters; but that an heir-male of line 
whatſoever, was quite a novelty, which confounded two — 

an 
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and diſtin characters, viz. that of heir-male-whathever, and 
that of heir of line. That in order to render this deſcription in- 
telligible, it muſt be read thus, near lawful heir-male, and of 
line whatſoever ; that is, in other words, to ſay, that in or- 
der to intitle any perſon to claim the ſucceſſion under that de- 
ſcription, he muſt verify himſelf to be veſted with both cha- 
raters; he muſt be neareſt heir-male whatſoever to Lord 
Woodhall, and alſo heir of line whatſoever to him: That Sir 
John was it is true neareſt heir-male to Lord Woodhall, but he 
was not his neareſt heir of line, as that character belonged to 
the daughters of Lord Woodhall's eider brother, John Lock- 
hart of Caſtlehill; and therefore as both characters did not 
unite in his perſon, and could not poſſibly unite in any one 
perſon, this branch of the ſubſtitution muſt be held pro non 


ſeripto, and which of conſequence makes way for the next 


and laſt branch of the ſubſtirution, viz. Lord Caithneſs's 
heirs and aſſignees whatſoever, under which character the 
Counteſs Fife alone was intitled to claim. 
However ingenious this argument may be, it muſt appear 
to your Lordſhips to be more ſubtile and puzzling than ſolid, 
as founded upon an aſſumed principle manifeſtly erroneous, 
viz. That there is no ſuch character known in the law as that 
of neareſt lawful heir male of Ime whatſoever ; and therefore 


that the uncertainty or inaccuracy of this branch in the ſub- 


ſtirution muſt have the effect to throw it entirely out of the 
ſettlement. 6 72 

That Lord Caithneſs had thereby in view ſome perſon or 
line of, perſons whom he meant to call to the ſucceſſion pre- 
ferably to his own neareſt heirs whatfoever, is a ſelf-evident 
propolition ; and that being the cafe, was the ' deſcription he 
makes uſe of ever ſo inaccurate, / conflat de perſona, the will 
maſt have its effet ; and your Lordſhips have the fulleſt evi- 
dence, not only from the circumſtances of the caſe, , but from 


the Earl's repeated acknowledgments in the letters referred to, 
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that as, by this branch of the ſubſtitution, Lord Woodhall 
and his heirs-male were meant to be called preferably to the 
Earl's heirs. whatſoever ; ſo alſo that, upon the death of Lord 
Woodhall, and Mr Peter Sinclair his youngeſt brother, without 
iſſue- male, the right of ſucceſſion under this branch of the 
ſubſtitution did appertain to, and was intended for Sir John 
Sinclair the nephew, and heir-male of Lord Woodhall, the fon 
of his elder brother Sir Robert, in whoſe perſon the whole 
deſcription did unite. 

That the heir- male, and heir of line, when ſet in oppoſition 
to one another, are deſcriptive of different perſons, and of 
heirs under different characters, ſhall fairly be admitted, 
though the heir-male may alſo be heir of line, as the heir of 
line may alſo be heir-male. 

But in order to a diſcovery what Lord Caithneſs did truly 
intend by the aforeſaid deſcription ; in this branch of the ſub- 
ftitution, attention muſt be had to the ſtate and "ſituation in 
which Lord Woodhall, the predilefta perſona, then ſtood, as 
it was his collateral heirs-male that were manifeſtly intended, 
failing iſſue-male of his body. He had three brothers, two 
elder and one younger; the eldeſt brother was dead, but had 
left iſſue- male, the claimant Sir John Sinclair, and other 
younger ſons: John Lockhart of Caſtlehill was alſo dead, 
and had Jeft iſſue three daughters : Peter the youngeſt bro- 
ther was alive, and a batchelor. 

In the ſucceſſion of brothers dying without iſſue, the law 
of Scotland allows a double repreſentation in the ſame degree; 
the one of heritage, which deſcends to the immediate younger 
brother, who therefore retains the character of heir of line; the 
other of conqueſt, which aſcends to the immediate elder bro- 
ther, and who, for the ſake of diſtinction, acquires the cha- 
racter of hezr of conqueſt, though, in the conſtruction of law, 
they are both heirs of line, as they take by act of _ law, 
.and by courſe of legal ſucceſſion. 25 

is 
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This obſervation when attended to, unfolds and expoſes 
the whole juggle of the lady's plea, For though, in the que- 
ſtion of general ſucceſſion, the heir-male, and the heir general 
and of line, when ſet in oppoſition to one another, are deſcriptive 
of heirs of different characters, and of different lines, there is 
no impropriety, that in the collateral ſucceſſion of brothers to 
one another, the character of Heir male of line ſhould be deſcrip- 
tive of the younger brother who takes by deſcent, in contradiſ- 
tinction to the elder brother, who takes by aſcent ; and there 
will be occaſion in the ſequel to obſerve, that this deſcription 
under the aforeſaid diſtinction is not only uſed, but allowed 
of, in the Jaw-books when treating of this matter ex profeſſo.- 

That this was Lord Caithneſs's ſenſe of the matter in the 
above-recited clauſe of ſubſtitution, will be apparently evident 
to your Lordſhips from the ſtate and repreſentation, already 
exhibited, in which Lord Woodhall, the predilefa perſona, 
ſtood at the date of that ſettlement. Lord Woodhall was the 
middle brother: Sir John Sinclair, the ſon of the elder bro- 
ther, was Lord Woodhall's heir-male of conqueſt ; as, on the 
other hand, the younger brother, Mr Peter Sinclair, was 
Lord Woodhall's heir-male of line, in contradiſtinction to the 
heir-male of conqueſt. In ſettling this branch of the ſubſtitu- 
ton, Lord Caithneſs ſeems to haye entertained a doubt, whe- 
ther his eſtate in the perſon of Lord Woodhall, ſuppoſing Lord 
Woodhall to have ſurvived him, would be deemed conqueſt 
or heritage in Lord Woodhall's perſon; . and conſequently, 
whether, in the courſe of legal ſucceſſion, it would have de- 
volved upon the elder or younger brother, or their iſſue: He 
meant it to the younger brother, in preference to the elder ; 
and therefore, to obviate any queſtion of this kind, he quali- 
fied the ſubſtitution of Lord Woodhall's neareft lawful beir- 
male whatſoever, by the adjection of theſe words of line ; 
plainly importing, that, failing heirs-male of Lord Woodhall's 
body, the younger brother, as the heir-male of line whatſo- 

ever 
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ever to Lord Woodball, ſhould be preferable to the elder bro- 

ther, the heir of conqueſt; a diſtinction which moſt properly 

. applies to the collateral diſtinction of brothers themſelves, 

though, in the more comprehenſive ſenſe, the elder and 

younger brothers are both heirs of line by the act of the lay, 

the one in heritage, the otheran' conqueſt. | | 

There is no perſon, who does not wilfully ſhut his eyes 3. 

gainſt the light of the fan, but muſt ſee, that this was Lord 

Caithneſs's ſenſe, meaning, and underſtanding, in that branch 

of the ſubſtitution; and he has ſo explained himſelf in 

the above-mentioned letters; words of lefs doubttul con- 

ſtruction muſt bend to the will, where the will is evident 

and clear. The technical term of herrs, or heirs whatſoever, 

are capable of a more limited or comprehenſive conſtruction, 

=. | ſecundum ſubjectam materiam; and manifold caſes are known to 

| your Lordſhips, where they have received the more limited 
conſtruction, ut voluntas fortiatur effeftum. 

All that remains therefore is, to ſhow your Lordſhips, that 
the conſtruction here contended for on the part of Sir John 
Sinclair has been allowed of, and aſſumed by our lawyers of 
the firſt character. | | 

To this purpoſe Lord Stair, tit. Succeſſion, & 33. lays down 
the rule in theſe words: 7o come now to the heirs of line, the 
% law hath ordered them thus: Firſt, the eldeſt lawful fon, 
* and his deſcendents in order, by right of primogeniture, 
* exclude all other deſcendents male or female; failing ſons, 
% the daughters, and their deſcendents, do ſucceed equally, 

_« excepting rights indiviſible, which fall to the eldeſt ; failing 

* deſcendents, the next degree is of the immediate brother- 

« german, and his deſcendents ; and among middle brethren, 
the immediate elder brother german ſucceedeth in con: 
queſt, whereunto the defunct did not nor could ſucceed 2 
"© heir; but in all others the immediate younger brother 
oha oe bas vad, Ht 20: f 14» 1:oſticcebdeth 
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« ſycceederh, and therefore it called the heir of line, and the o- 
4 ther the heir of conqueſt.” 

From this paſſage your Lordſhips will pleaſe obſerve, in the 
firft place, That, in the ſucceſſion of brothers to one another, 
Lord Stair holds and comprehends the ſucceſſion both of the 
elder and younger brother under the general deſcription of 
heirs of line; 2dly, That, in competition between the elder 
and younger brother, he aſcribes the character of heir of line 
to the one, and that of Heir of congueſt to the other; and as 
this is ſo directly in point, it is ſurely ſufficient to juſtify Lord 
Caithneſs, when, in the aforeſaid branch of his ſubſtitution, 
he ufed the very ſame expreſſion, by the addition of the 
words of line, for aſcertaining the preference he therein intend- 
ed to Lord Woodhall's younger brother, in oppoſition to the 
elder brother, and heir of conqueſt. | 

Such alſo is the doctrine eſtabliſhed by Lord Bankton, 
book 3. tit. 4. F 21. in theſe words: There is this far- 
ther difference between ſucceſhon in heritage and move- 
* ables, that, in the ſucceſſion of brothers. to heritable ſub- 
jects, the immediate younger brother to the deceaſed bro- 
ther or ſiſter ia heir line, in excluſion af the eldeſt, and 
* all other brothers, and the immediate elder brat ber is beir of 
* ; and failing an immediate younger brother and his 
iſſue, the immediate elder brother and his iſſue in both heir 
* of line and of conqueſt ; and failing an elder brother, the im- 
** mediate younger.” | | 4 

And therefore, to conclude, as Lord Caithneſs under this 
branch of the ſubſtitution, failing heirs-male of his own: 
and his brother's body, and failing younger ſons. of his 
daughter's body,. and failing Lord Woodhall, and the heirs- 
male of his. body, clearly and maniſeſtly called to his ſacceſ- 
ſion the neareſt lawful heir-male whatſoever of Lord Wood-- 
hall; and as that character does undeniably belong to Sir 
John Sinclair, in whom the _ character and deſcription 
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does veſt, by che failure of all the intermediate heirs, and of 
all Lord Woodhall's other brothers, and their iſſue- male, it is 
thought your Lordſhips can have no difficulty, upon this 
competition of brieves, to find and declare accormngly. 


In reſpett Wade &c. 
ALEX. LOCKHART, 


Excerpts of letters referred to in the foregoing in- 
As I for Sir John Sinclair, 


Letters from the Earl of Caithneſs to Lord Woodball. 


-_ Am deſirous to adjuſt every thing with Mr Craigie in a 
friendly way. My Lord, in this exigency your advice and 
countenance will be of great uſe to me. You know your 
predeceſſors have aſſiſted mine many years ago with their mo- 
ney and credit. I now need your afliſtance more, though of 

a different kind, than they did that of your predeceſſors. 

July 16. 1763. The eſtate of Congalton is advertiſed for ſale. , I propoſe to 
offer for it. If I get it, I am to diſpoſe of it as 1 have done 
the reſt, I believe it is in the neighbourhood of Sir John“. 
It will be caſy for you to know the value of it. a 


- Letters from the Earl to Mr Robert Sinolair, Advocate, bro 
ther to * John. 


Jane 16.176. After neee ſome eee a plea at Mr Cam pbel $ 


inſtance againſt him, he adds, What they ſeem to aim at is the 
* 
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« rent of the three wadſets ſince the 1G which will be a 
great ſum, and probably ſo mueh loſs to your familyů p: 
1 left the. bonds with Lord Wood halt; \liardorleſed. too 2g. 1764. 
gire me his receipt for them. He gave ſome of them do Mr 
Graham, and took his receipt for thera ; which you will find 
put up with the bonds. Mr Graham's executors are to count 
with me at Martinmias. I beg leave to aſk the favour of you 
to ſee the account rightly. ſtated. Lord Woodhall uſed to do 
it. Though he is dead, I am to continue the entail in your 
family. All the reſt of the name conſpired to ruin my pre- 
deceſſors. Two weak men ſucceeding each other, they ac- 
compliſhed their deſign : nor have I an inch of it, though 
they "had neither debt nor a voluntary righr to it. 4 put my 
truſt in you, not only as a lawyer, but as a friend, for the 
friendſhip your predeceſſors ſnewn mine for more than a cen- 
tury, If ] can get a purchaſe for my money, I propoſe to 
ſettle it in the ſame manner T have already done the reſt. 
I think proper to acquaint you, that Weſter Brims is about Nov. 15.1764 
1200 merks of rent after the public is paid. It holds of the 
Laird of Brodie. I am not infeft in it. I am told, unleſs I 
am infeft, the tailzie as to it will be ineffectual ; which very 
probably will be ſo much loſs to your family ; ; therefore [ 
wiſh a charter may be got as ſoon as can be, that I may be 
infeft. 
Relates to Lady Cuithwels; and his lass uit with Mr Catp-Jea. 14. 2765. 
bell; and concludes thus. — © I wiſh I were infeft in Weſter 
Z eim. The infeftment on the reſt of the ! in the tail- 
zie was given to Lord Woodhall.L“ | 
Mr Pringle has done nothing yet as to the ere on Weſt-Arr. 8.1765. 
er Brims, I beg you may be pleafed to do me the favour to 
keep him in mind of it; for I am very anxious about it. The 
diſpoſition by me, and the infeftment, are in your keeping. 
I think my money were much better in land, though the juneag. 1765. 
rent of the land is leis than the intereſt of the money. If a pur- 
E 2 chaſe 
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chaſe of L. o, oo or L. 12,000 of it will clear between 3 and 
4 per cent. of the price, I will take it, and ſettle it in your fa- 
mily, on the ſame terms with the reſt. All the families of 

the name, but yours, have done me all the hurt they could. 
I beg the favour of you to keep Mr Pringle in mind to get the 
charter paſſed. It is no matter where the purchaſe lies, if the 
rent is ſure. It will be the better if there is no houfe. I hope 
you will gi me for.troubling you with things of this 
kind, becauſe it is the effect of the confidence and friendſhip 
I have for you and your family. n 


Letters from the Earl to John Pringle writer to the guet. 


Jane 30.1764. I ſaw North Merchiſton advertiſed for ſale; The motives ] 


Feb. 4. 1765. 


have for making a purchaſe, is for the ſecurity of the money; 
and that I may ſettle it as I have done the reft. I do not pro- 
poſe toalter the ſucceſſion. A purchaſe here were better, but 
there is none to be had fo ſoon. I want a purchaſe of 
L. 10,000; if it wants a houſe, it will be better ; becauſe it 
will coſt leſs. I do not care where it is, if the rent is ſure. 

I am not infeft in Weſter Brims; it holds of the Laird of 
Brodie, He cannot enter heir to his predeceſſor ; becauſe he 
has left much debt. Mr Robert Sinclair informs me, on gi- 
ving him a charge to enter, I will get a charter from the 
crown. The infeftinent on the ſervice was put into Lord 
Woodhall's keeping. Get the charter from the crown as ſoon 
as you can, that I may be infeft. | 


Mar. 19. 1765 You will be pleafed to get the charter on Weſter Brims as 


Apr. 2. 1765. 


May 4. 1765. 


ſoon as you can, Oc. | 
There is a poſtſcript to this letter, © Apply, without delay, 
« for a charter from the crown on Weſter Brims.“ 


After mentioning other affairs, he concludes : You wrote 
the 
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the diſpoſition. to Weller Mims) ie ic in Mr — 
keeping. I am anxious to heq 

bar ſent with this a 100 IAG Ade bn, - 
Agi c Nee Fri und. Brobbſter; and 1 
hope you will Weg rter 6 fſed as ſoon. as. can be. Lan e 
12 without t ab Buy Oe ill de intffetbiaVas to it. 1a 

oy max Þg do we Few what Hallyards may Ju 30. 1763. 

de 47 for; an it 18 purchaſe, and Mie ſaves 3 
and if Mr Robert Sin lait ad his“ fanluꝝ d hora of ip, I 11 

expect you Will get · t charter 0 eſter Brings paſſe as 00 
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All J propeſe by dying "Tan: is the better ſeeugiy gf. theSept7 748765. 
money ; and chat muy get it Arte ſame. way as the reſt. It 
is not with a purpoſe to live on it. According to the Hhotion 
I have of Long Newton. at. Ace it will not afford 
L, 25 for the thouſand. . Let me ha ve, Mr Lockhart's advice, 
as to the ling dr mon in trust, with a view to purchaſe 
land, tg be, entalled in theſame way as the reſt; and à copy of 
the 1 60 E doh't IG! mg whom to appoint thd tru- 
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